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'In recent years, as ‘interest in environmental issues -

and resource management has become more prominent,
both the Federal and State Governments have. increased
their participation in the regulation of dredging.

‘Upnder State Senate Bill 2418, the State Resources

‘Agency was required to astabllsh temporary procedures
for an experlmental "one-step' coordination systenm
intended to speed the processing of permit applications.

'for specified dredging projects within the jurisdiction

of the San Francisco Bay Conservation and Development
Commission (BCDC) and also report to the Legislature
on the problems in the regulatory process, make recom-
mendations concerning those problems, and advise the
Legislature as to their possible ‘statewide applica-
tion. - Figure- 1 shows the jurisdictional boundaries

TOf agenc1es that vegulate dredglng 1n the Bay Area.

~ This report sunersedes sn earlier study, "The-

Regulation of Dredging, Part I, " prepared under .
the same authorization, that dealt with the legal

.basis for. dredg ng regulation, .the procedures of .
‘the various agencies regulating dredging in San

Francisco Bay, and the formal and informal rela-

- tions among these agencies. Based on those..

analyses, the earlier report also contained .

“fourteen findings about the: regulatory nrocess.

. These- findings were adopted by the Commission. .
_on August 21, 1975, following a.public hoarlng.lx~
‘Because these findings are the basis for the :

" recommendations made in the present. report, 1t,A
vlS approprlate to llSt them here: '

l,.‘There is no- comprehen31ve COOIdlnatlon of
_the permlt appllcatlon process.;,;

2. Wlthout coordlnatlon, agenc1es are required:
to comment several times on progect appllca-*'
tions.’ L i

‘3. 'The comple31ty of ‘the ex1st1hg’feéulétory'

framework necessitates a high level of
.appllcant expertlse to expedlte permlt
’ process1ng

- L.  Dredging is generally cons1dered as an 1solated3,

activity ‘in the regulatory process ‘pather than.
as an 1ntegral part of a larger development
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. SCALE IN MILES
JURISDICTIONAL
~ BOUNDARIES OF
" AGENCIES IN THE _
BAY AREA.

)

—— Corps of Engi'neers
—=== Fish and Game

asssswse RWQCB

7, T NATIONAL WILDLIFE
LIS REFUGE

(Department of Interior)

’ o o : AGENCIES WITH STATEWIDE JURISDICTION
BCDC jurisdiction and area of ' . STATE . . FEDERAL

dredging permit coordination . The Resources Agency U.S.Fish and Wildlife-Service

generally lie within a line 100 ft. , S . Dept. af Interion

inland of Bay shoreline and in- ' State Lands'Commission Lo
National Marine Figheries Service

cluding those areas shaded grey. " State Water hesources Control Board (Dept. of Commerce)

Envirgnmental Pratection Agency .
Figure 1
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10.

11,

12.

13.

Although all agenc1es claim to protect

_ the "public interest," it is unclear.
‘what is meant by thls term and whether.

or not it is, in- fact belng protected

' Most agencres formal p011c1es are SO .
general as to necessitate case-by-case " .°
'.dec151on-mak1ng even on non-controver31al

projects.

‘An objection to a given progect by a -

single- purpose &gency can. act as a

‘veto over the application..

" Although all regulatory agencies have

procedures for soliciting comments on
projects, these procedures are not

.coordinated among the agencies and ere';
“only-rarely used. . '

State apenC1es derive a great deal of

" their authority from Federal agency

procedures.

There is a cons1derable amount of
substantlve Jurlsdlctlonal overlap-
among agen01es at all levels of
government :

~Agenc1es regulate many act1v1t1es

bes1des dredglng

nAgenc1es that regulate dredglng may
.lack approprlate geographical Jurls-

dlctlon..

Although most ‘agencies have ‘some -limited
alternatives in their processing proce-

dures; as a general rule projects of all o

. gizes and applicants of all types must -
‘seek their approvals in ba31cally the

- same manner.'

114-. |

. the dredging process are. currently in a

The laws and regulatlons Wthh surround

i - very dynamic state.:_
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| In addition, the following additional findings

were 1aent1f1ed while preparlng the final.

’ report

15. Dredging is regulated in all areas of the
- State under basically the same laws, although
the agencies involved, the standards applied,
and the procedures used vary according to
~ regional factors. Prlmary examples of state-
.wideuagencies are the nine Begional Wafer
Quality Control Boards and -the.three U. S,
Army Corps of Engineers Districts.

16. The Department of Fish 2nd Game dnd the
California Coastgl Zone Conservation -
Commission conduct major permit. programs

. which regulate dredglng outs1de of the
Bay Area.’

17. -The State Board of Reclamation: conducts
a permit program repulatlvg dredging
within the flood plain of the San.-Joaquin
‘and Sacramento river systems.’

18. The California Tahoe Regional Planning
Agency and the Tahoe Regional Plannlng
Ageney ‘both” regulate dredging in Leke *
'Tahoe

NS
19.- Regulatlons recently publlshed by the
.. U. 8. Army Corps of Engineers enlarge

the Corps' geographical jurisdiction
and provide for administrative practices »
which can expedite the processing of appli-
cations. Because the number of applications
may increasé, the workload of agencies that
comment on Public Notices or issue certlflca-
tions of" conformance may also 1ncrease.

20, A formae coordination system for dredglng

permlt appllcatlons is not likely to pro-
duce benefits to justify its.continuaice
beyond the expiration of thls ‘study! =
fundlng perlod.



PROBLEMS

AND
ANATYSIS

Page 5

In general, the regulatory goals of the agencies
involved in dredging are being met, although cer-
tain problems exist with the regulatory mechanisms.
The study divides these problems into three groups:
(1) duplicated activities; (2) ambiguous require-

"~ ments; and (3) what appears to be unnecessarily

renetitive or detailed regulation.

"Duplicated act1v1t1es encompass all reviews or
procedures that are repeated at least once during

‘the processing of the same ‘application. Thls

duplicaticn is the result of the number of regu-
latory agencies involved either directly or
indirectly in either &. permitting or commenting
capa01ty A summary of agencies involved in
regulaulph dredging is given in Table I. Dredg-.
ing is regulated by parallel review structures
involving State agencies on one- -level and Federal
agencies on another. A ‘request to dredge in San .

. Francisco Bay usually requlres dealing with between

sever and nine agencies. TNo recommendation Is made

_to change the existing number or substantive gurea-='»

diction of any of them, but certain procedural con- -
sclidaticns, dlscusced below, can be undertaken. ’

‘For every review undertaken by a %tate agency, there

is often a comparable review of the same subject by
a Federal agency, and vice versa. Some duplication - .
of review may exist even within the same governmental

" level. TLand use reviews are done by the State Lands

Commission, the U. S. Army Corps of Engineers, and
by either BCIDC: or ‘the California Coastal Zone Con-

Vservatlon Commission.  Fish and wildlife reviews

re undertaken by three agencies--the United States
Flsh and ‘Wildlife Service, the National Marine

‘iFlshETIES‘SeerCG, and the Department of Fish-
.and Game. (Only ‘among the agencies responsible
for water: quality is there little duplicaticn of

review.) Overall duplication of review could be -
reduced if Federal and State agencies were to

. develop wutually aCﬂeptable regulatory policies

and. cooperative processing agreements.

The procedural steps in the permitting process
itself are also.a source of duplicated activity.
0ften more ‘than one agency undertakes the same
procedural step, resulting in unnecessary and

‘__prolonged work for both agenc1es and. appllcants. ,



. TABLE I

SUMMARY ==AGENCIES REGULATIMNG TREDGING ’

Principal Arca

reroittine or ) . R
Geographic

Legislative

of Correntling
Atency Concern Autharity Jurisdiction Authorlzation
Locsl _
City, County, Spe:iull } Cherter or Legislative
> District Land Use Pernit/Comrent ‘Local Grant of Authority.
State
" ‘San Francisce Bsy Cone . ﬁcAtegr-Pet.ris Act,
servation & Devslcpment Land Use Perait Reglonal Cal. Gov. C. Sec.
Commission - 66600, et seq.
-California Coastal Zore . * ) .+ California Coastal Zone
Conservazion Cormis~ ‘Lend Use Pérmit Coastal Zoze Conservation Act, Cel.
sion ’ ) Pub. Res. C. Secs. . 0
27000-27302.
Regional water Quality ) » Porter-Cologne Act, Cal, .
Control 3oard Water Quality - Perzit . Regiodel . Wet. C. Sec. 13000, et
. : 3 . : . seq. FWPCA Secs. 401,
' Lok, 33 U.S.C. 1251.
State.Weter Resources o Porter-Cologne Act, Cal.
Control Zoard ™ Water Quality . Permit. - Statewide Wat. C, See. 13000, et
) ) . seq.. FWPCA Secs.. UCL
Lok, 33 U.s.C. l291.
‘State Laads Cozmission - Land Use/Royzlties Permit Statewide o Cal. Pub. Res. €. Sec.
. . o . 6301.
Depertzent of Fisa end Fish end Wildlife cal. Fisk and Gaze C.
GCame . ' Resources Permit/Comment Statewide Secs. 1600 through 1603,
5650(f), 5653. Fisk and
Wildlife Coord. Act, 16
“ u.s.C. 661 - '
Reclazacios Board " Flood Cont’ro]:‘/r.andz' Perzit " Regioosl cal. wat. €, Sec. BT10.
: Use '
Csliforaiz Takoe ! - : cal. Gev. C, Sec.
y Regictal Plamiag Land Uss Permit Reglomal © 67000, et seq.
Agency "o - : -
" Tahoe"Regionsl Plan- 3 ' o .- * P.L. 91-1h7, 63 Stats,
ning ‘Agezcy Leénd Use Permit .- Regioral 306 (1359) Cal. Gor, C.
- . Sec. 66HCO, et seq.,
‘ ' _Nev, Pev. Stats. Secs.
227.190, et seq.
i _Reiaurces Agerey Regource Msnagemant ‘Comment Statewide CEQA, Cal. Pub, Res. C.
o - ’ T Secs. 21000, ‘et seq.
- i Senste BIll 2L18 (1974),
Cal, Har, Nav. C. Secs,
160 through 170.
Federal i
U.'S. Arzy Corps of Ravigation, Water . . Rivers and Har. Act. Sec. : s
Bngioeers Quality, Lend Use, " Permit Regicnal 10, 33 U.S.C, 403. Fish-
Pish and Wildlife . end W1ldlife Coord: Act,
. 18 U.8.C. 661, . FWPCA
See. kOL, 33 U.5.C. 1251, >
. ot seq. - .
United States Figh and : Pish and Wildlife Coord.
Wildlife lervice Fish and Wildlife Comment Statevids: .dct, 16 U.E.C. 661.
Natfonsl Marine Marine, Sstusrine and BT .
Tlaheries lervice " Astdromous Fish Commant: Statevids :Noma.
s Environmenrel Protec- . R MEPA, L2 U,3,C, k231, B
T .. tion Mgescy Comment Btatevide et geq. FWICA Seca.

© Water Quality

401, Lob, 33 U.3.C.
1291, et seq, '

Paze 6
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For example, while a dredging application
is being processed there may be as many as

" four independent solicitations for comments
on it, coming from the U. S. Army Corps of

" Engineers via their Public Notice, the BCDC
or the California Coastal Zone Comservation
Commission, the State Lands Commission, and:
the Regional Boards.

Ambiguous requirements constitute the second :
“broad group of problems in the regulatory: pro-
cess. Applicants often have difficulty in
“anticipating the requirements that will be
imposed on their dredging projects. - Although
each agency's general concerns and requlrem.entc
are clear,, apnllcants may be. unable to easily .
determine whether or not sediment samples will
.be required, whether a State Lands permit (which
freguently takes a con51dvrable amount of time to
" obtain) will be necessary, whether an appllcaLlom
will be processed administratively (substantially .
‘reducing the time requiréments for notice and hear-
ing), or whether any environmenftal-documents st
be prepared.  These uncertainties cause delay and
additional worklOst. .

The pr1nc1pal complaint of dredglnw appllcan+s is® -
‘the length of time it takes to obtain the necessary.
approvals. As ‘the-regulatery process now stands,
an-applicant cannot estimate, within an accuracy '

of two or three months, how long the processing -

of an application will take. This hinders appl;- -
cants from soliciting .contract bids or scheduling =~
‘construction. Although most of the permit-granting
agencies 1nvolved in the regulation of dredging have -

an application, most of the time limits are illusory
because no- sanctions are imposed to compel -agency
performance. Commenting agencies have virtually

no time limits. For example, State agencies that-
want to comment on dredging projécts may delay -
their comment submission unbtil the close of the
Corps' Public Notice period. Some of ‘the agencies

. have indicated that substantial workloads coupled
~with understafflng have made them unable- to comply
with response ~time requests. :

- Page T

statiutory limits ‘on the time they can take to consider o



State and Federal agencies need up-to-date

guidelineg for the 'substantive reviews they *

are obligated by law to undertake. In meny

cases, the sole agency guidance is found in

the organic law that established the agency.

The absencs of formal pollcy guldance has two

effects. First, epplicents have difficulty

determining what is expected of them in terms : P

_ of project reguirements. Apolicants who have :

R been through the process more than once may

; | "have some zeneral notions of what is or is not
acceptable. But certain agencies have indicated
that a change in personnel may result in a change
cin in?orma* oolicies-—hften the only policies that
the agencies have--so the axperierced epplicant has
no necessary advantage. LhiS_VOid in clear policy
guidance creates a sittation that is difficult for

" the gpplicent é&nd t;me ~consuming for agencies.
‘Second, the lack of guldance on policies makes
agency review difficult, Decisions are based on
a case-py-case raview, without any dlrectlon that
ensures- a. consistent approach.

The third group of problems concerns unmnecessarily
repetitive or detailed regulation. Approximately
half of the applications considered by the BCIC.
..8ince 1970 have veen for the dredging of less thah
10,000 cubic yards, considered a small project in
the Bay Area. These projects may have relatively.
Clittle blénlflﬁanu env¢ronmuntal or land use impact,
yét require full review. One appllcatlon submitted -
to BEDC during the dredging coordination experiment.
~involved‘the"drédgingfof~less»than 200 éubic,yards cf
~ material which would be loadéd onto trucks and taken
- away for dry land disposal.’ The ‘applicant had to be
told that even if all agencies used every procedural
shortcut at their: dlsposa ; the-regulatory process
- would stil 1 -reguire’ review bJ at least nine agenc1es,
take at ledst one month and cost at least a few ..
'hundred doTlars in appllcatlon fees.

Most: agencies nubmlt every. nrojﬁct prdposed to: EXactly
. the same reviev, which means that applicants face the %
/ same steps in each agency regardléss of the 31gn1f1—
" cance’ of their project.  The majority of dredging

-reviews are for malntenance projects, on which basic
“land use;” dlsposal owhership, and nav1gat10nal and
env1ronmental questlons have been addressed It

Page 8
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seems inappropriate to review a maintenance
project to the same degree as a new project.

The experiment in centralized pfocessing of*
permit applications for specified dredging

'proJeCtS within the jurisdiction of BCDC was

not an effort. to establish a permanent regula-
tory overhaul, but rather to try out a number of

~ ideas to decide if permanent reform of scme type.

was in order. The experiment was designed to aid
botn applicants and agencies by providing a central
office (BCDC) to which sll inguiries, documents, and
decisions could be directed and estaklishing a single
application form accephable to all Federal and State

~acenc1es Projects coordinated wers limited to new

dredging of 100,000 cubic yards or less within a

»twelve—mon h perlod and any maintenance dredglng

On teceipt of an- application, the Permit Coordinator _

first determines if it is complete. Completed appli=-

- catlons are sent to the permitting and commenting

agencies for review and notice of all decisions,
status reports, or comments are returned to the
Coordihator. There are time limits on these
responses, but adherenﬂe to them has been
erratic.,

[Agenc:Les have differed over whether or not the -

initial screening of applications has speeded up
thelprocess Experienced applicants rsacted rather
negatively because preliminary agency contacts were ...

- sbill. requlred end all the information previously

required was-still asked for. However, inexperi-~
enced applicants found that a great deal of time.
and -effort was saved becsuse they were able to
determine. in advance with which agencies pre-
liminary contact is neceéssary, what types of
information are required, and how applications
are to be filled out.. Agencies have said that.

~the screening of appllcatlons for completeness

is an effective service,

Nevertheless, the experiment does not bear out the
belief that a formal coordination system is the

answer to time delays. The major delays in the:
processing of permits result from both the internal
operating procedures of the agencies and the clutter-
ing of the process. with projects that should not be
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extensively reviewed. Certain aspects of

‘coordination should probably be retained--such

as the single application form and the informa-

tion service for applicants--but continuance of .
temporary coordination on a permanent basis is

not justified. The proper approach for coordinated -
processing should involve statewide and regional =
agencies. At the statewide level, the Resources
Agency should be designated %o oversee the opera-
tions of des1gnatﬁd regional agenc1ns. An esttlng
reglonal agency should be de51gnated as the prlnCWDal
agency" in its area, Where such exist, agencies
approved under the Federal Coastal Zone Management
Act should be givern prime considerations because

uthese agencies can compel Fedéral compliance with
_their plan and permit decisions. These two groups
“would be responsible Tor 1mplement11g this study's
“recommehdations and overseeirg the processing of
dredging applications. Imposing these functions

on existing agencies ShOde requlre mlnnmal, if
any, additional personnel once’ 1n1t1al procedural

. mechanisms are es*abllshed : - S~

The recommendations for improving . the regulatory
process are based on the belief that the government
must continue to regu;ate ‘dredging in a comprehen-
sive and cautious manner in order to protect vital
resources and. Pprovide a healthy env1ronm9nt The
government has a related responblblTlty to respond .
to dredging applicants in a timely, consistent, and

1

reasonable manner. These recommendations, llsteq below
‘and summarized in Table II, can be applied statewide

(w1th regional variations for specific criteria) and,

- for the most part, can be ‘enacted admlnwstratlvely.?

1. Each agency regulatlng dredglng should adopt
: regulatlons into the California Administrative

Code. to formalize the procedures used in the
processing “of applications or comments on.
appllcatlons. These. regulatlons _should
include:all, admlnlstratlve pOlICIeS capable
of being made into general rules other than
those specifically 6931gngted for dlscretlonary;
determlnatlon.

,II.'_Each of these agencies should .also formally

‘adopt substant1Ve pollcles and standards to

ar
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| TABIE II

SUMMARY OF

RECOMMENDATTIONS

II.

IT1.

X.

XI.- .

- Federal Agency Action

Recommendation

S

Adopt Admlnlstratlve Reculatlons
to guide procedures

Adopt pollcles to gulde dec131on-
making

Impose time llmlts to compel
timely processing

A. Permitting Agencies

B. Regional Water Quality

’ Control Boards

c.. Commenting Agencies ‘
- Clarify CEQA Guidelines regarding

maintenance and small new
dredging”
Authorize long~term cpprovals for
maintenance dredging
Interagehey Relations
A. Designate "Supervising Agency”
1. Designate principle agencies
2. Provide statew1ae’guldance
3. Annual progreSs report to
' Governor and lLegi slature
B. ‘"Principle Agency"
1. Provide dinformation
2. Prefiling discussions
.~ Receive applications
. Issue joint public notice
. Hold joint hearings
.. Prepare standard appli-
cation forms '
. Define terms
. Coordinate appropriate
applications = '
9. -Enforce time limits _
10. ©State position on permits-

=3 O\ W

" Declaration of State policy
“Review budget and staff requirements

A, Staff changes

B. ‘General fund suppbrt for FlSh

and Game
Alter notice requirements for
waste discharge requlrements
Oversight hearings -

Implementation Body

Agencies

Agencies

Resources Agency and Agenc1es

Leglslature _
Resources Agency and Agencies

- Resources Agency

Agencies

Governor

- Supervising Agency -
 Supervising Agency

Supervising Agency

Principle Agency -
Principle Agency

Principle Agency:
Principle Agency and Corps
Agencies and Corps

Agencies and Corps
Agenciles

Principle«Agencyr

" Principle Agency .
" .Governor

Governor ‘and Leglslature

Resources Agency and Agenciles

Resources Agency and Legislature
State Water Resources Control Board.

" and Regional Water Qualmty Control Board B

Leglslature

:1Governor and Legislature

Pagerli>

—. —
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ITT.

IV.

VL.

establish the criteria for decision-making.

In particular, key phrases such as "signifi- ’
cant water quallty effects,” "significant
concentrations,” etc., should be defined.
Resources. policies of statewide importance

should be developed in conjunction with tne

State Resources Agency.

Time limits should.be imposed that require
agencies to'proceSS'ahpl%cations and reguests

_foy»pommen s within a’ r@asoﬁ&ble pericd of
Ctime. "BCDC has a time limit that compels

automatic issusdnce of permits if time limits
are not.complied with, and the same type. of
limits are recormended for all Dermitting
and commenting agencies. Extensions of

time limits should be avallabln'only when
agreed to by the applicant.

Although- environmental documents are usually
not a significant problem in dredging prejects

“because<they- are not:frequently required; clari-

fication of scme sépects of the California

Environmental Quality Act Guidelines concern-

ing drOdglng would elinminate some urncertainties,
For example, the Resources Agency is currently
revising the Galdellnes and- should specify all
nev dredging. of 10, 000 . cubic yards cr less
wnthln a twelve- month period and all mainten-
ance dredging .ag-an example of an existing

© class of categorical:exemption.

All aspects of an agency's -concerns, including
anticipated maintenence dredging, should be
considered in the initial evaluation of a
Drogect and permits should be grantnd for
extended - time perlods.

As noted earlier, the coordination experiment
suggests. that full formal. coordnnatlon of dredg=
ing appllcatlons is not advisable, but that some. -
form of cooperative effort is necessary. Tt is
recommended that the responsibilities- for ensur-
ing these coopérative efforts be carried out
within the framework of existing atate

agencies.

T @
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VII.

VIII.

XI.

It is recommended that the Legislature
and Governor acknowledge as State policy
that all State agencies are to process
dredging permit applications and comment

" requests as expeditiously as possible

without jeopardizing natural resources
or environmental controls; that all
State agencies are to abide by estab--
lished time limits; that the time
limits ‘are to be considered maximum

rather than a normal operating goal;

and "that, whenever possible, State
agencles shall consider project appli-
cations concurrently., This statement
could be in the form of a directive

- from the Governor or a legislative

resolution.

Adequate funds and personnel must be
provided so that time limits can be

met and the recommended regulations,
policies, and procedural changes called
for can be adopted and implemented by
December 31 1976.

State agenC1es ‘should be glven the _
flexibility to participate in joint -
public notices with the U. S. Army
Corps of Engineers and other State
agencies. The Regional Water Quality
Control Boards' regulations should be
amended td allow this type of notice.

Most of the recommendations in this
report can be carried out administra-
tively. It is recommended that the
Legislature hold oversight hearings _
in early 1977 to assess thelr status -

- and effect

Many of the problems that State agencies
face also occur in Federal asgencies; it
is recommended that the Legislature adopt
a resolution endorsing Federal-State

cooperation in the ‘regulation of dredg-

ing, and urging the Federal Government

© to take similar steps with respect to

Federal agencies as are recommended
here for State agen01es.
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Thege are the recommendations that the BCDC,
as the study agency, proposes. Some reguire
State legislative action. Most can be imple-
mented immediately by the regulatory agencies

. themselves without legislative action. Change
“1s always difficult, but the pressures today
‘are strong for a change in excessive and

unhecessary regulations. If the changes are
made hsphazardly, the results will be unpre-
dictable and possibly harmful to the environment
we all want to protect. The approach proposed
here will simplify the regulatcry maze and speed

! application processing without undue disruption

of the affected agencies! other activities or
jéopardizing the critical protection. of natural
resources. :

[ %3
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